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Cross-Border
Restructuring:
Statutory Requirements In Canada
he Canada-U.S. Free Trade
Agreement and the North
American
Free
Trade
Agreement (NAFTA) have
significantly impacted trade relations between Canada and the
United States within the last
decade. This is readily apparent in
the substantive growth of crossborder ownership in each country.
But when companies that have
entities in both jurisdictions
encounter financial difficulty and
require statutory restructuring, no
transparent cross-border legal protocol exists. Each nation operates
under a separate framework with
distinctly different rules. An
understanding of the statutory
framework for restructuring in
Canada is essential for U.S. businesses that have operations there.
The use of statutory proceedings as a strategic tool is a serious
choice for any company. A successful reorganization restores a
troubled business to health for the
benefit of all stakeholders, while
failure can result in liquidation.
Cross-border restructuring
presents a number of distinct
challenges to stakeholders and to
the courts to coordinate reorganization involving companies with
entities in both Canada and the
United States. Canadian courts have the
power to cooperate, facilitate, approve, or
implement arrangements that are in accordance with proceedings of a foreign court.
However, nothing requires courts in Canada to
make any order that is not in compliance with
Canadian law or to enforce any order that has
been made by a foreign court.

Up and Restructuring Act is
largely intended for restructuring banks, insurance companies,
and trust companies. The
Bankruptcy and Insolvency Act
(BIA) and the Companies
Creditors Arrangement Act
(CCAA) are analogous in intent
to Chapter 11 in the United
States. Most companies seeking
to reorganize in Canada use
either the CCAA or the BIA.

T
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Canada’s federal government has exclusive constitutional authority concerning legislation pertaining to bankruptcy and insolvency,
while provincial governments have the same
authority with respect to civil rights and to
property rights, which includes the rights of
secured creditors.
In Canada, three main federal statutes
govern statutory restructuring. The Winding

Automatic Stay
The BIA is a detailed and
comprehensive statute providing
for both personal and corporate
insolvencies. It offers various
alternatives, from outright bankruptcy (liquidation) to reorganizations, in which insolvent
debtors can achieve compromises with their creditors.
Under the BIA, a plan of
reorganization is known simply
as a “proposal.” It is similar to
Chapter 11 proceedings in that
it provides a legal mechanism
for a debtor to negotiate with
creditors. During this process,
the debtor is protected from
actions by creditors who are
named in the proposal.
Proposals are usually made
by a debtor company but may
be made by an insolvent person, which is
broadly defined and may include corporations
and individuals; a receiver in relation to an
insolvent person; a liquidator of an insolvent
person’s company; a bankrupt person or company; or a trustee of the estate of the bankrupt.
By statute a proposal must be made to all
unsecured creditors. Although the BIA does
not require that the plan of reorganization be
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made to secured creditors, most proposals,
as a practical matter, must satisfy secured
creditors to be viable. If secured creditors are
not named in the proposal, their acquiescence
to the proposal may be achieved by paying
them out or by obtaining their agreement to its
terms in advance.
Proposals are filed with the Office of the
Official Receiver through a proposal trustee,
who is licensed to act and has duties under the
BIA. These obligations include reporting to
the creditors and the court concerning a
debtor’s financial situation. Unlike the U.S.,
Canada does not have specialized bankruptcy
courts for insolvency. However, designated
provincial courts handle bankruptcy matters.
A proposal can be filed directly with the
court, or it can be preceded by a notice of
intention (NOI). An NOI is a mechanism that
states an insolvent debtor’s intention to file a
proposal and provides time to formulate it. If
an NOI is filed, a debtor must also file a cashflow statement within 10 days. A debtor who
bypasses an NOI and files a proposal directly
must also include a cash-flow statement.
An NOI filing automatically stays
proceedings by all creditors without the need
to obtain a separate court order. Initially, a
30-day stay is granted, but extensions in
increments of up to 45 days may be granted
by the court. The statute specifies that the
total stay period cannot exceed six months.
Extensions are granted when a debtor
convinces the court that additional time is
necessary to produce a viable proposal. The
debtor is also required to demonstrate that it is
acting without prejudice to any creditor, with
due diligence, and in good faith.
A stay of proceedings does not apply to
secured creditors when they:
• Have taken legal possession of their
collateral.
• Have delivered a Notice of Intent to enforce
their security (note that this is not the same
as the NOI) more than 10 days prior to the
filing of an NOI or a proposal.
• Were not named in the original NOI or
proposal.
The court may lift the stay or declare
a proposal as refused by creditors upon application by the trustee, interim receiver, or a
creditor if it finds that a debtor has not acted
without prejudice, with due diligence, and in
good faith. When the court has made such a
determination, the debtor is deemed to have
made an assignment of bankruptcy, and assets
are liquidated for the benefit of its creditors.
If a debtor fails to file required cash-flow
Dedicated To Corporate Renewal

statements with an NOI or fails to file a proposal within the stay period, it is also deemed
to have made an assignment of bankruptcy.
During the stay period, the debtor can
continue operations and negotiate with its
creditors to prepare a proposal. An important
difference between Chapter 11 in the U.S. and
Canadian law is that the BIA does not specifically permit debtor-in-possession (DIP)
financing. This limits a Canadian debtor
company’s options with respect to obtaining
additional financing for a turnaround.
Creditors vote by class on a proposal, and
the BIA contains specific guidelines for the
classification of creditors. Unsecured creditors
must vote by a majority in number and twothirds in value for the proposal to be considered accepted. If a proposal has been accepted
by unsecured creditors but not by a class of
secured creditors, then the secured creditors
are free to take whatever legal remedies are
available to them to recover their funds.
Chapter 11 in the U.S. grants a bankruptcy
judge the power under certain circumstances
to confirm a plan that has not received the
needed majorities in a process known as cram
down. In Canada, however, the BIA has no
cram down provision.
If unsecured creditors refuse to approve a
proposal, a debtor is bankrupt and its assets
are liquidated for the benefit of its creditors. If
the proposal is accepted, the trustee must
apply to the court for approval. The court is
required to reject any proposal it does not
deem reasonable. A failure to obtain court
approval results in the bankruptcy of a debtor.
More Flexibility
The CCAA was enacted in Canada during the
1930s to allow insolvent companies to restructure their affairs with both secured and unsecured creditors. The intent of the law was to
allow a company to make arrangements with
some or all of its creditors. At the time the
CCAA was enacted, the BIA had no provision
for a proposal, although that was subsequently added. Hence, Canada now has two statutes
that allow for restructuring.
With few statutory rules of procedure, the
CCAA has become an important tool for the
reorganization of larger corporate debtors
because it allows for much wider judicial discretion. This results in more flexibility for a
debtor company.
Perhaps most important, the CCAA does
not have a statutory time limit on a stay of proceedings, and the court can apply the stay to
parties who are not creditors of the debtor. In

addition, unlike the BIA, the CCAA allows
for DIP financing at the discretion of the
court, although the application and use of DIP
financing is relatively new in Canada.
Under the CCAA, the rejection of a plan
by the court or creditors does not automatically result in bankruptcy for the debtor, as it
does under the BIA. A company can continue
to make efforts to restructure under CCAA.
Although creditors rarely commence
proceedings, they do have that right under the
CCAA, unlike under the BIA. Proceedings
under CCAA may be commenced by a debtor,
a trustee in the bankruptcy of a debtor, a
liquidator of a debtor, or creditors. Most often,
the debtor company begins proceedings.
To proceed under the CCAA, a company
must apply to the court and request protection
from creditors while a plan is formulated. The
CCAA is applicable to debtor or affiliated
debtor companies that have total claims
against them exceeding $5 million Canadian
($3.4 million USD). A debtor may apply to
the courts under CCAA without giving notice
or with very limited notice to its secured creditors. When notice is not given, a debtor must
fully disclose its position and satisfy the court
that the creditors’ position is not prejudiced.
Initially a debtor company requests that
all proceedings against it be stayed. The initial
stay cannot exceed 30 days, but there is no
limit to the length of an extension. It is a
debtor company’s responsibility to satisfy the
court that an extension is warranted. Under
the CCAA, courts have wide discretion to
define the scope of the stay. For a debtor company, this may provide a high degree of flexibility for the terms they are granted.
The court has discretion to grant or deny
a debtor company the protection it requests
and order a stay of proceedings. It is incumbent on debtor companies to satisfy the courts
that they are exercising due diligence and acting in good faith and that a stay is warranted.
If a stay is granted, the court must also appoint
a monitor to oversee the financial and business affairs of the company throughout the
stay period and report to the court and creditors.
Once a stay is granted, the CCAA permits
the court to lift a stay if it finds cause to do so.
A court could find that a restructuring plan is
likely to be rejected by creditors, for example,
or that it is likely to fail for practical business
reasons. A plan must be approved by a majority
of creditors in number (or of each class of
creditor voting, as the case may be) representing at least two-thirds in value of the claims.
May 2003
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CROSS-BORDER

The classification of creditors is very
important. It is more difficult to obtain creditor approval as the number of creditor classes
increases. The CCAA does not contain specific
rules for the determination of classification,
although guidelines have been established by
the courts. Like the BIA, the CCAA does not
permit cram down.
Once a plan is approved by creditors, it
must then receive the court’s sanction to be
binding on all of the creditors included in it.
Strategic Considerations
The CCAA and the BIA both contain provisions relating to international insolvencies that
allow Canadian courts to approve, facilitate,
or implement arrangements to coordinate proceedings with any foreign proceeding. Both
laws are undergoing review for possible
changes and reforms. This process is still in its
early stages, and it is worthwhile to compare
the characteristics of both acts in light of
cross-border international turnarounds.
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An NOI under the BIA provides immediate protection to the debtor company, without
the necessity of a court application. This can
be very useful if a debtor company is under
extreme duress. However, the stay provided
under the BIA does not apply to secured
creditors under certain circumstances.
The procedural rigidity of the BIA can
result in a very quick and low-cost reorganization. From a turnaround perspective, the sooner a statutory restructuring is done, the better.
The CCAA, on the other hand, requires a
court application before protection is granted.
However, it allows considerable judicial discretion, which provides for greater flexibility.
In particular, there is no statutory limitation on
the stay period.
An important provision of the BIA
requires that a plan for reorganization be filed
within six months. If the unsecured creditors
reject the proposal, the company is bankrupt.
Additionally, the BIA does not specifically
permit DIP financing, which restricts a debtor
company’s ability to obtain additional financing for a turnaround.
Under the CCAA, the rejection of a plan
by the court or creditors does not automatically result in the bankruptcy of the debtor, as it

does under the BIA. Additionally, DIP financing is permitted at the discretion of the court.
From a turnaround perspective the main
differences between the BIA and CCAA are
flexibility, time, and cost. For a debtor company that can file a viable plan to its creditors
within six months, the BIA may be the venue
of choice. If a situation is more complex and
requires additional time and judicial flexibility,
the CCAA may be the better choice. CR
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